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(4) The systems and procedures the 
contractor has established to ensure 
that it is fully protecting the Govern-
ment’s interests when dealing with 
such subcontractor in view of the spe-
cific basis for the party’s debarment, 
suspension, or proposed debarment. 

(c) The contractor’s compliance with 
the requirements of 52.209–6 will be re-
viewed during Contractor Purchasing 
System Reviews (see subpart 44.3). 

[54 FR 19815, May 8, 1989, as amended at 56 
FR 29127, June 25, 1991; 59 FR 67033, Dec. 28, 
1994; 60 FR 33066, June 26, 1995; 60 FR 48237, 
Sept. 18, 1995; 68 FR 69251, Dec. 11, 2003; 69 FR 
76349, Dec. 20, 2004] 

9.406 Debarment. 

9.406–1 General. 
(a) It is the debarring official’s re-

sponsibility to determine whether de-
barment is in the Government’s inter-
est. The debarring official may, in the 
public interest, debar a contractor for 
any of the causes in 9.406–2, using the 
procedures in 9.406–3. The existence of a 
cause for debarment, however, does not 
necessarily require that the contractor 
be debarred; the seriousness of the con-
tractor’s acts or omissions and any re-
medial measures or mitigating factors 
should be considered in making any de-
barment decision. Before arriving at 
any debarment decision, the debarring 
official should consider factors such as 
the following: 

(1) Whether the contractor had effec-
tive standards of conduct and internal 
control systems in place at the time of 
the activity which constitutes cause 
for debarment or had adopted such pro-
cedures prior to any Government inves-
tigation of the activity cited as a cause 
for debarment. 

(2) Whether the contractor brought 
the activity cited as a cause for debar-
ment to the attention of the appro-
priate Government agency in a timely 
manner. 

(3) Whether the contractor has fully 
investigated the circumstances sur-
rounding the cause for debarment and, 
if so, made the result of the investiga-
tion available to the debarring official. 

(4) Whether the contractor cooper-
ated fully with Government agencies 
during the investigation and any court 
or administrative action. 

(5) Whether the contractor has paid 
or has agreed to pay all criminal, civil, 
and administrative liability for the im-
proper activity, including any inves-
tigative or administrative costs in-
curred by the Government, and has 
made or agreed to make full restitu-
tion. 

(6) Whether the contractor has taken 
appropriate disciplinary action against 
the individuals responsible for the ac-
tivity which constitutes cause for de-
barment. 

(7) Whether the contractor has imple-
mented or agreed to implement reme-
dial measures, including any identified 
by the Government. 

(8) Whether the contractor has insti-
tuted or agreed to institute new or re-
vised review and control procedures 
and ethics training programs. 

(9) Whether the contractor has had 
adequate time to eliminate the cir-
cumstances within the contractor’s or-
ganization that led to the cause for de-
barment. 

(10) Whether the contractor’s man-
agement recognizes and understands 
the seriousness of the misconduct giv-
ing rise to the cause for debarment and 
has implemented programs to prevent 
recurrence. 
The existence or nonexistence of any 
mitigating factors or remedial meas-
ures such as set forth in this paragraph 
(a) is not necessarily determinative of 
a contractor’s present responsibility. 
Accordingly, if a cause for debarment 
exists, the contractor has the burden of 
demonstrating, to the satisfaction of 
the debarring official, its present re-
sponsibility and that debarment is not 
necessary. 

(b) Debarment constitutes debarment 
of all divisions or other organizational 
elements of the contractor, unless the 
debarment decision is limited by its 
terms to specific divisions, organiza-
tional elements, or commodities. The 
debarring official may extend the de-
barment decision to include any affili-
ates of the contractor if they are (1) 
specifically named and (2) given writ-
ten notice of the proposed debarment 
and an opportunity to respond (see 
9.406–3(c)). 

(c) A contractor’s debarment, or pro-
posed debarment, shall be effective 
throughout the executive branch of the 

VerDate Aug<31>2005 07:59 Oct 27, 2005 Jkt 205200 PO 00000 Frm 00174 Fmt 8010 Sfmt 8010 Y:\SGML\205200.XXX 205200



165 

Federal Acquisition Regulation 9.406–2 

Government, unless the agency head or 
a designee (except see 23.506(e)) states 
in writing the compelling reasons justi-
fying continued business dealings be-
tween that agency and the contractor. 

(d)(1) When the debarring official has 
authority to debar contractors from 
both acquisition contracts pursuant to 
this regulation and contracts for the 
purchase of Federal personal property 
pursuant to the Federal Property Man-
agement Regulations (FPMR) 101–45.6, 
that official shall consider simulta-
neously debarring the contractor from 
the award of acquisition contracts and 
from the purchase of Federal personal 
property. 

(2) When debarring a contractor from 
the award of acquisition contracts and 
from the purchase of Federal personal 
property, the debarment notice shall so 
indicate and the appropriate FAR and 
FPMR citations shall be included. 

[48 FR 42142, Sept. 19, 1983, as amended at 52 
FR 6121, Feb. 27, 1987; 54 FR 19815, May 8, 
1989; 55 FR 21707, May 25, 1990; 55 FR 30465, 
July 26, 1990; 56 FR 67129, Dec. 27, 1991; 59 FR 
67033, Dec. 28, 1994] 

9.406–2 Causes for debarment. 
The debarring official may debar— 
(a) A contractor for a conviction of 

or civil judgment for— 
(1) Commission of fraud or a criminal 

offense in connection with (i) obtain-
ing, (ii) attempting to obtain, or (iii) 
performing a public contract or sub-
contract; 

(2) Violation of Federal or State anti-
trust statutes relating to the submis-
sion of offers; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, tax evasion, or receiving 
stolen property; 

(4) Intentionally affixing a label 
bearing a ‘‘Made in America’’ inscrip-
tion (or any inscription having the 
same meaning) to a product sold in or 
shipped to the United States or its out-
lying areas, when the product was not 
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102– 
558)); or 

(5) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 

directly affects the present responsi-
bility of a Government contractor or 
subcontractor. 

(b)(1) A contractor, based upon a pre-
ponderance of the evidence for— 

(i) Violation of the terms of a Gov-
ernment contract or subcontract so se-
rious as to justify debarment, such as— 

(A) Willful failure to perform in ac-
cordance with the terms of one or more 
contracts; or 

(B) A history of failure to perform, or 
of unsatisfactory performance of, one 
or more contracts. 

(ii) Violations of the Drug-Free 
Workplace Act of 1988 (Public Law 100– 
690), as indicated by— 

(A) Failure to comply with the re-
quirements of the clause at 52.223–6, 
Drug-Free Workplace; or 

(B) Such a number of contractor em-
ployees convicted of violations of 
criminal drug statutes occurring in the 
workplace as to indicate that the con-
tractor has failed to make a good faith 
effort to provide a drug-free workplace 
(see 23.504). 

(iii) Intentionally affixing a label 
bearing a ‘‘Made in America’’ inscrip-
tion (or any inscription having the 
same meaning) to a product sold in or 
shipped to the United States or its out-
lying areas, when the product was not 
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102– 
558)). 

(iv) Commission of an unfair trade 
practice as defined in 9.403 (see Section 
201 of the Defense Production Act (Pub-
lic Law 102–558)). 

(2) A contractor, based on a deter-
mination by the Secretary of Home-
land Security or the Attorney General 
of the United States, that the con-
tractor is not in compliance with Im-
migration and Nationality Act employ-
ment provisions (see Executive Order 
12989, as amended by Executive Order 
13286). Such determination is not re-
viewable in the debarment proceedings. 

(c) A contractor or subcontractor 
based on any other cause of so serious 
or compelling a nature that it affects 
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